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Political Parties and Institutional Design: Explaining
Constitutional Choice in Latin America

GABRIEL NEGRETTO*

The formulas for electing presidents and the rules determining the legislative powers of presidents are
important variables for explaining the performance of presidential democracies. This article develops
a strategic choice model to explain variations in these institutional features. Based on this model, it is
proposed here that constitution makers are likely to opt for more-than-plurality rules of presidential
elections when the number of parties necessary to pass constitutional changes increases. It is also
proposed that the makers of constitutions are likely to strengthen the legislative powers of the
president when the number of parties necessary to pass constitutional changes increases and when
parties are decentralized. The argument is supported by a statistical analysis of the determinants of
constitutional choice in Latin America.

Since 1978, constitutional designers in Latin America have introduced institutional innov-
ations, such as more-than-plurality rules of presidential elections, which aim at diffusing
power by promoting multi-candidate competitions for the presidency. Paradoxically,
however, constitution makers in this region have also adopted institutions that work in the
opposite direction. New constitutions tend to increase the legislative powers of presidents,
in particular, the power to promote legislative change. Why would politicians want to
diffuse and concentrate power at the same time?

I argue that this choice is a by-product of the short-term interests of the makers of
constitutions in an institutional setting where party systems are increasingly fragmented
and parties are frequently factionalized. In this context, the representatives of electorally
weak parties are likely to favour inclusive electoral rules, such as more-than-plurality
rules of presidential election. They support these institutions to promote multi-candidate
competitions for the presidency and party pluralism. In the same context, however,
members of parties which control or expect to control the presidency are likely to favour
presidents with strong powers to promote legislative change. They do so to invest
the president with the capacity to provide public policy when his or her party lacks the
support of a disciplined majority in congress. In the absence of a dominant party able
to impose the selection of institutions, these contradictory demands become part of a
bargaining package which attempts to satisfy the interests of the main actors.

The argument proceeds as follows. The first two sections provide an overview of the
most significant changes in electoral rules and presidential legislative powers during the
twentieth century in Latin America. The next section develops an analytic framework and
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proposes a number of hypotheses on constitutional choice. Then there is a discussion of
the operationalization and coding of the main variables and testing of the hypotheses with
a statistical analysis of the determinants of constitutional choice in forty-six cases of
constitutional change in Latin America from 1900 to 2001. The article concludes with a
discussion of the implications of the findings for the study of presidential democracies.

ELECTORAL RULES: FROM RESTRICTIVE TO INCLUSIVE

Until the first decade of the twentieth century, most countries in Latin America elected
representatives by plurality rule in single-member or multi-member districts, sometimes in
combination with a limited vote. A few countries had experiences with majority run-off
systems. As in Western Europe at the time, however, negotiations between old and new
parties soon led constitutional reformers in Latin America to shift from plurality or
majority rule to proportional representation (PR). The trend started with Costa Rica in
1913, followed by Uruguay in 1917 and Chile in 1925. By 1978, fifteen out of eighteen
countries had adopted variants of proportional formulas. But except for the early
reformers, systematic implementation of the new proportional formulas was infrequent.
Repeated cycles and long periods of authoritarian rule in most countries prevented
proportionality from making a full impact on party systems and party competition until
PR formulas were restored in the early 1980s. By 2000, all Latin American democracies
were using variants of PR formulas for electing deputies in single or multiple tiers.

The next important electoral change in Latin America took place after 1978. The period
of re-democratization that began in 1978 led to a gradual abandonment of simple plurality
for electing presidents. Most countries shifted to alternative rules such as qualified
plurality — plurality with a minimum threshold to win in the first run — or majority run-off
formulas. In addition, since the 1994 constitutional reform in Argentina, no country in
Latin America has retained the typical nineteenth-century electoral system of electing a
president indirectly by means of an Electoral College.

Eleven countries had experiences with plurality rule from 1900 to 1977. After 1978,
however, the number of countries using plurality fell to eight during the 1980s and had
dropped to five by 2000. During the same period, formulas other than simple plurality
were on the rise. From 1900 to 1977, five countries had experiences with majority
formulas (whether with a second round of eclections or in Congress) and two countries
with qualified plurality formulas in direct elections. After 1978, in contrast, ten countries
adopted or maintained majority formulas and three utilized qualified plurality formulas.’
By 2000, only five countries in Latin America retained direct presidential elections by
simple plurality: Honduras, Mexico, Panama, Paraguay and Venezuela. The rest had
adopted or maintained more-than-plurality rules.

The rules for electing presidents have potentially significant effects on party competition.
These effects depend on the percentage of votes that a candidate must attain to win the
election.” In the absence of a threshold, plurality rule provides small parties with an incentive

! Nine countries have majority rule and four qualified plurality since the 1998 constitutional reform in
Ecuador.

2 On the party system effects of electoral systems, see Maurice Duverger, Political Parties: Their
Organization and Activity in the Modern State (New York: Wiley, 1963); William Riker, ‘Duverger’s Law
Revisited’, in Bernard Grofman and Arend Liphart, eds, Electoral Laws and Their Political Consequences
(New York: Agathon Press, 1986), pp. 19-42; Gary W. Cox, Making Votes Count: Strategic Coordination
in the World’s Electoral Systems (Cambridge: Cambridge University Press, 1997).
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to endorse, at least in the long run, presidential candidates from parties or coalitions
whose expected electoral support is large enough to challenge an incumbent. Over time,
this tends to restrict the entry of small parties and encourage the building of two large
blocs, one behind the front-runner and another behind the main challenger.’ By contrast,
majority rule sets a threshold that is often too high for any party to achieve. Thus it does
not force small parties with different ideologies or popular candidates to form electoral
coalitions in the first round.* By running alone, relatively small parties can expect to pass
through to the second round and either win with the support of first-round losers or
negotiate their support to one of the main candidates.

Qualified plurality works as an intermediate formula between plurality and majority
rule. As long as the presidential candidate of one party is expected to reach the threshold
established by the rule, the other parties have an incentive, just as in simple plurality, to
coalesce before the election in support of a single opponent. But, if there are many
candidates, none of whom is expected to reach the threshold, qualified plurality works
precisely like majority rule, leading to multi-party competitions for the presidency.

These expected effects have been generally confirmed in empirical studies. It has
been shown that the effective number of candidates competing in a presidential election is
higher under majority run-off than under plurality.’ There is also evidence that on average,
presidential elections under qualified plurality systems lead to an effective number of
candidates that is slightly higher than with plurality, but lower than with majority rule.®
Related research has also shown that the formula for electing presidents, in combination
with the temporal proximity of presidential and legislative elections, has an indirect
impact on legislative fragmentation. In particular, temporally-proximate presidential
elections tend to reduce the effective number of parties competing in legislative elections if
and only if the effective number of presidential candidates is sufficiently low.’

Putting these findings together one can expect that compared to presidential elections
by majority rule, presidential elections by plurality tend to reduce the effective number
of candidates. In addition, if congressional elections are concurrent or close to the
presidential election, plurality rule has, again compared to majority rule, an indirect
reductive effect on the effective number of electoral parties. This suggests that in combin-
ation with the prior adoption of PR formulas for congressional elections, the recent shift
from plurality to more-than-plurality rules for presidential elections in Latin America
represents a shift from more to less restrictive rules on party competition.

The combined effect of the electoral rules for electing legislators and presidents has
supported and reinforced multi-partism in the region. As of 2000, for instance, only six
out of eighteen countries in Latin America had an effective number of parties in the single

3 Matthew S. Shugart and John M. Carey, President and Assemblies: Constitutional Design and
Electoral Dynamics (New York: Cambridge University Press, 1992), p. 209; Mark Jones, Electoral Laws
and the Survival of Presidential Democracies (Notre Dame, Ind.: University of Notre Dame Press, 1995).

4 For the purposes of this article, I count majority rule with congressional choice among the front-
runners and majority with run-off as the same rule. This is because they create similar electoral incentives
among parties to field presidential candidates in the first round.

5 Mark Jones, ‘Electoral Laws and the Effective Number of Candidates in Presidential Elections’,
Journal of Politics, 61 (1999), 171-84.

% Gabriel Negretto, ‘Propuesta para una Reforma Electoral en México’, Politica y Gobierno, 14 (2006),
215-27.

7 On average, below 3. See Matt Golder, ‘Presidential Coattails and Legislative Fragmentation’,
American Journal of Political Science, 50 (2006), 34—48.
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or lower chamber of congress less than 2.5. In most cases, the president’s party has had a
minority status in congress. To overcome this situation, presidents have managed to form
government coalitions or rely on legislative coalitions. Often, however, presidents have also
been able to compensate the minority status of their parties with constitutional powers that
give them influence over legislative bargaining. In fact, just as the proliferation of parties
has made presidents more dependent on congress for implementing a legislative agenda,
several constitutional changes have increased their formal powers to negotiate policy with
legislators. I turn to the analysis of these transformations in the next section.

POLICY-MAKING RULES: FROM REACTIVE TO PROACTIVE PRESIDENTS

At the beginning of the twentieth century, most presidential regimes in Latin America
maintained the US model of separation of powers that was adopted after the wars of
independence.® The US Constitution invested the president with the power to preserve the
status quo by means of a package veto, but it deprived the executive of any specific
agenda-setting power, that is, the power to constrain the set of policy alternatives from
which the assembly may choose, the timetable according to which these choices must be
made, or both. This institutional arrangement was, however, gradually transformed.

Along with the traditional package veto, the 1949 Argentine Constitution and the 1967
Uruguayan Constitution invested presidents with the explicit authority to veto portions
of a bill and promulgate the rest if congress did not achieve the majorities necessary
to override the partial observation. In terms of agenda powers, the 1917 Uruguayan
Constitution introduced the concept of reserved areas of exclusive initiative of the
executive on important financial and economic matters. Some constitutions, like the
1925 Chilean Constitution or the 1946 Ecuadorian Constitution, increased the influence
of executives on the drafting of budget bills by making the presidential proposal
the reversionary outcome if congress did not decide within a time limit. Presidents
also received the power to force a congressional vote on a government bill within a
constitutionally defined time limit, as was the case of the 1925 Chilean Constitution, the
constitutional reform of 1945 in Colombia, and the 1967 Uruguayan Constitution. The
1937 Brazilian Constitution invested the president with the explicit power to enact decrees
of legislative content in cases of urgency. Later, this precedent was followed by the 1946
Ecuadorian Constitution and the constitutional reform of 1968 in Colombia.

A few countries revising their constitutions after 1978, such as Nicaragua and Panama,
have reduced the presidential powers inherited from an authoritarian constitution. Other
countries moderated presidential powers created by authoritarian constitutions while
retaining important prerogatives for the executive, as was the case in Brazil and Paraguay.
In most cases, however, constitutional changes since 1978 led to a net increase in the
legislative powers of the president, particularly in the area of agenda powers.’

The 1979 Constitution of Peru and the 1998 Constitution of Ecuador reinforced the
agenda-setting powers of presidents over the budget by placing limits on the ability of

8 Since the nineteenth century, however, there have been some departures from this model. See
Eduardo Aleman and George Tsebelis, “The Origins of Presidential Conditional Agenda Setting Power in
Latin America’, Latin American Research Review, 40 (2005), 3-26.

° The variation of veto powers within countries is generally lower across time than the variation of
agenda powers. On the proactive role of presidents, see Gary W. Cox and Scott Morgenstern, ‘Epilogue:
Latin America’s Reactive Assemblies and Proactive Presidents’, in Scott Morgenstern and Benito Nacif,
eds, Legislative Politics in Latin America (Cambridge: Cambridge University Press, 2002).
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legislators to increase the total level of spending authorized by the executive. The 1979
Constitutions of Ecuador and Peru, the 1988 Constitution of Brazil and the 1992
Constitution of Paraguay gave presidents the capacity to invoke urgency bills that must
be voted on within a time limit. In some cases (Ecuador, Paraguay and Uruguay), the
constitution even establishes that the bill proposed by the executive becomes law in
the absence of congressional approval. The clearest example of the strengthening of the
legislative powers of presidents in recent years is, of course, the growing number of
constitutions that invest the executive with the power to enact decrees of legislative
content. This is the case for the 1988 Constitution of Brazil, the 1991 Constitution of
Colombia, the 1993 Constitution of Peru and the 1994 Constitution of Argentina.

This brief description is sufficient to show that changes in electoral rules and changes in
the legislative power of presidents seem to have moved in rather opposite directions.
While electoral rules have become less restrictive, legislative powers have become more
concentrated in the executive office. These trends are probably related to region-specific
factors. Decades of authoritarianism and limited democracy may have led voters and
political elites to support more inclusive electoral rules. Growing demands for social and
economic reform in countries where congresses have been unable or unwilling to respond
to these demands may have convinced the makers of constitutions of the need to
strengthen the legislative powers of the president.

Even so, electoral rules and legislative powers vary across countries. Thus, a crucial
question for comparative analysis is what factors might explain the variation. The answer
requires consideration and testing of the different theories that attempt to explain the
choices made by the makers of constitutions.

EXPLAINING CONSTITUTIONAL CHOICE

Decisions about rules of presidential election and presidential powers are made on the
occasion of replacing or amending constitutions.'® Constitutions have a unique position
among formal rules. They are more general and usually more difficult to change than
ordinary laws. Some aspects of constitutions, however, share similar explanations of their
origins with other institutional rules. In particular, there are four common hypotheses of
constitutional choice: historical legacy, diffusion, impartiality and strategic calculus. The
first two are constraint-based and the latter two preference-based explanations.

A hypothesis of constitutional choice postulates that the makers of constitutions tend
to follow the force of precedent. In this view, institutions structure the process of change
such that marginal changes occur, while basic rules remain unchanged. This hypothesis is
consistent with the fact that countries tend to stick to initial constitutional choices, such as
the republican or monarchical form of government or the parliamentary or presidential
structure of executive-legislative relations.'! The main drawback of the ‘path dependence’
hypothesis is that, when changes do occur, the theory provides no mechanism to explain the
direction of change. In other words, even if it is true that basic constitutional choices tend to
persist and changes are often marginal, one still needs a causal explanation of choice.

10 Other important aspects of the electoral system, such as the rules for electing legislators, may be
regulated by secondary laws.

' Adam Przeworski, Michael E. Alvarez, Jose Antonio Cheibub and Fernando Limongi, Democracy
and Development: Political Institutions and Well-Being in the World, 1950—-1990 (Cambridge: Cambridge
University Press, 2000), p. 49.
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Another common explanation is based on the idea of diffusion, contagion or imitation
of constitutional models. The hypothesis here is that the adoption of a particular design
by the makers of constitutions is influenced by how many nearby countries have already
adopted it. This explanation finds empirical support in that certain constitutional regimes
are often adopted in clusters during a specific period of time or within a particular
region of the world. While Latin American countries have overwhelmingly opted for
presidential-PR systems, parliamentary-plurality systems are concentrated in the United
Kingdom and many former British colonies.'” But the mere diffusion of a particular
institution does not amount to a complete explanation of why it is chosen. It is necessary
to know the reasons for imitation beyond the simple fact that a new constitutional model
might become available at a certain point in time. Moreover, diffusion cannot account for
certain models being adopted instead of others or for the makers of constitutions almost
always making selective use of foreign designs, copying some but not all the components
of a given model.

The hypothesis of impartiality postulates that political actors select constitutional
rules based on the resulting collective benefits, such as the durability of democracy,
effective government or political legitimacy. According to Ackerman, for instance,
constitution making belongs to a ‘higher’ track of law making, in which actors are mostly
motivated by impartial concerns.'® This view often finds empirical support in the fact that
political actors engaged in constitution making typically reveal their preferences for a
given constitutional design in impartial terms, using arguments of efficiency or legitimacy.
This is not, however, reliable evidence. Political actors often use impartial arguments
strategically, under the constraints of publicity.'* It should also be considered that
efficient or fair institutions are public goods and, as such, subject to the well-known
problems of collective provision. Unless the interaction is one of pure co-ordination or the
makers of constitutions face specific constraints on a self-interested choice, those goods
are not supposed to be provided by partisan actors.'

One final explanation is based on partisan self-interest. In its standard version, this
hypothesis postulates that political actors adopt a particular set of constitutional
rules based on calculations of how those rules will affect their ability to win office and/or
have influence over policy outcomes.'® This model is limited as a descriptive account of
individual motivations or as an explanation of all dimensions of constitutional choice.
But it provides a reasonable assumption of the dominant goal of political actors when

12 Arend Lijphart, ‘Constitutional Choices for New Democracies’, Journal of Democracy, 2 (1991),
72-84.

'3 Bruce Ackerman, We the People (Cambridge, Mass.: Harvard University Press, 1991).

14 Jon Elster, ‘Forces and Mechanisms in Constitution-Making’, Duke Law Review, 45 (1995), 364-96.

!5 One such constraint, for instance, is a high degree of electoral uncertainty at the time of choice.

16 Strategic explanations of constitutional choice include Barbara Geddes, ‘Initiation of New
Democratic Institutions in Eastern Europe and Latin America’, in Arend Lijphart and Carlos Waisman,
eds, Institutional Design in New Democracies: Eastern Europe and Latin America (Boulder, Colo.:
Westview Press, 1996), pp. 15-41; Arend Lijphart, ‘Democratization and Constitutional Choices in
Czecho-Slovakia, Hungary and Poland 1989-91°, Journal of Theoretical Politics, 4 (1992), 207-23; Elster,
‘Forces and Mechanisms in Constitution-Making’; Timothy Frye, ‘A Politics of Institutional Choice:
Post Communist Presidencies’; Comparative Political Studies, 30 (1997), 523-52; Matthew S. Shugart,
‘The Inverse Relationship Between Party Strength and Executive Strength: A Theory of Politicians’
Constitutional Choices’, British Journal of Political Science, 28 (1998), 1-29; Josep Colomer, Strategic
Transitions: Game Theory and Democratization (Baltimore, Md.: The Johns Hopkins University Press,
2000).
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selecting ‘redistributive’ constitutional rules, such as the rules of election and the rules
that allocate powers among policy makers."’

I have shown elsewhere that partisan considerations play an important role in
explaining the selection of electoral rules.'® This makes sense because these rules
determine the number of viable candidates and parties competing for office. A similar
logic, however, may apply for explaining the choice of the rules that allocate powers
among policy makers. These rules establish how many actors are allowed to participate
in the policy-making process, who has the power to make proposals, who accepts or
rejects them, and what the reversionary outcome is in the absence of approval.
Since professional politicians cannot disregard the outcomes produced by these rules, it
seems reasonable to hypothesize that their adoption also belongs to the operational or
practical level of institutional design where decisions are primarily based on partisan
considerations."?

Like other hypotheses about constitutional choice, partisan self-interest attempts to
account for the final selection of institutions. It does not explain why politicians may
decide to replace or amend the existing constitution at some particular point in time.
Given the costs of constitutional change, constitutions cannot simply be revised any
time partisan actors might find it convenient to maximize their short-term interests.
Constitutional change is often imposed by complex political events over which partisan
actors have no control or only indirect control, such as regime transitions, a government
crisis or the performance failure of existing institutions.?

Based on these premises, I propose a strategic model to explain the decisions of
constitution makers on the rules for electing presidents and on the allocation of legislative
powers between presidents and assemblies. This model predicts the choice of these rules
on the basis of two main factors: (1) calculation of how those rules affect parties’ chances
to participate in elections and have an influence on policy, and (2) the bargaining power
of institutional designers at the time when these choices are made. While the first
factor explains the formation of preferences, the second explains the realization of those
preferences in a constitution-making process.

According to the logic of this model, constitution makers, such as members of a
constituent assembly, derive preferences for institutions based on their knowledge about
the expected outcomes under alternative rules.?' In democratic settings, these preferences
are generally determined by party interests. Since party organizations help politicians to
advance their careers, the makers of constitutions tend to have preferences for institutions
that differ depending on how alternative rules affect the electoral and policy interests

7 On the distinction between redistributive and efficient institutions, see George Tsebelis, Nested
Games (Berkeley: University of California Press, 1995).

18 Gabriel L. Negretto, ‘Choosing How to Choose Presidents: Parties, Military Rulers, and Presidential
Elections in Latin America’, Journal of Politics, 68 (2006), 421-32.

19 On the different levels of constitutional choice, see Calvin Jillson, Constitution-Making: Conflict and
Consensus in the Federal Convention of 1787 (New York: Agathon Press, 1988).

20 See Gabriel Negretto, ‘The Durability of Constitutions in Changing Environments: Explain-
ing Constitutional Replacements in Latin America’, Kellogg Institute, Working Paper No. 350
(2008).

2! See Bernard Grofman and Andrew Reynolds, ‘Electoral Systems and the Art of Constitutional
Engineering: An Inventory of the Main Findings’, in Ram Mudambi et al., eds, Rules and Reason:
Perspectives on Constitutional Political Economy (Cambridge: Cambridge University Press, 2001),
pp. 125-64.
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of their parties. I will assume that these partisan interests are discernible at the time of
selecting institutions, based on the electoral support of the parties represented in the
constituent body.??

The final adoption of constitutional provisions depends on bargaining power, which
can be defined as the ability of actors to control outcomes.?® This power is based on the
resources political actors have for making their preferences prevail over those of their
opponents. I will assume that the main resources are the proportion of seats held by each
party in the constituent body and the capacity of party leaders to control the vote of their
representatives. Party leaders depend on these resources to have direct control over the
decision rule for constitutional change and build coalitions to reach the necessary votes
required by the decision rule or block decisions.

Based on this analysis, constitution makers who belong to parties that are dominant or
electorally strong at the time of choice are likely to prefer restrictive electoral rules, such
as plurality rule for presidential elections, anticipating that these rules would secure an
electoral advantage for their presidential candidate and deter the emergence of second
or third challengers. Conversely, constitution makers who belong to parties that are
electorally weak at the time of choice are likely to prefer inclusive electoral rules, such as
majority rule for presidential elections, so that candidates from small parties will be
supported and multi-candidate electoral competitions will be promoted.

The realization of these preferences depends on whether the parties that have influence
over constitutional design are electorally strong or electorally weak at the time when
the formulas for presidential election are selected. This, in turn, depends on the level of
party fragmentation in the constituent body and the number of votes required for
adopting constitutional changes. All other things being equal, the more parties are
necessary to pass constitutional changes, the more likely it is that parties in the coalition
which are electorally weak will obtain an agreement shifting from more to less restrictive
formulas of presidential election. We can synthesize this proposition in the following
hypothesis:

HYPOTHESIS 1 As the number of parties whose approval is necessary to pass consti-
tutional changes increases, constitution makers are likely to opt for more-
than-plurality rules of presidential election.

Because they are accountable to a national constituency, incumbent presidents and
popular presidential candidates are the main actors with an interest in having more rather
than less constitutional powers to provide public policies demanded by the electorate.
Constitution makers will support or oppose this preference based on the present or
expected position of their parties in relation to the executive office. Delegates in a con-
stituent assembly will be more inclined to support strengthening the legislative powers
of the executive if they belong to parties that control or expect to control the presidency
than if they belong to opposition parties.** It is highly implausible that all the delegates

22 Most of the cases of constitution making I analyse occur in relatively stable political environments,
where political parties have a recognizable identity and well-defined interests. The assumption is less
justified in some transitional contexts, particularly in constitutional foundings.

23 Steven J. Brams, Negotiation Games: Applying Game Theory to Bargaining and Arbitration (New
York: Routledge, 1990).

24 On this point, see Geddes, ‘Initiation of New Democratic Institutions’, and Frye, ‘A Politics of
Institutional Choice’.
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in a constituent assembly will have the same preference ordering regarding presidential
powers.>

Constitution makers who belong to the president’s party, however, will also consider
the present or expected position of their party in congress. Due to the structure of the
separation-of-powers system, they are likely to prefer a president with strong legislative
powers if their party does not count or does not expect to count on the support of a
majority of representatives in congress. In this situation, strengthening the legislative
powers of the president is the only means for the party to have influence on national
policy. This decision is even more likely if the party of the incumbent or future president
has a decentralized organization. When parties have a decentralized organization that
promotes intra-party competition their members tend to cultivate personal reputations
and have no interest in participating in the elaboration of national policies.*®

It follows from these arguments that the makers of constitutions should support
strengthening the legislative powers of the president when they belong to parties that control
or expect to control the presidency but cannot count on having a disciplined majority in
congress. Proposals to strengthen the legislative powers of the president will be opposed by
parties with no chance of winning the presidency. For several reasons, however, supporters of
the incumbent president or of popular presidential candidates are likely to overcome this
opposition when constituent assemblies are fragmented and parties are factionalized.

One reason is that when the field of party competition is fragmented, the number of
parties that could potentially win the presidency usually grows. In this context, leaders of
the larger parties may share the expectation that whoever wins the presidency will need
strong legislative powers to compensate for the minority situation of his or her party in
congress. This expectation may in turn facilitate the formation of a coalition of parties
with enough votes to pass constitutional changes and an interest in strengthening the
legislative powers of the president as a consensual solution to a common problem.

Fragmented constituent assemblies are also likely to be more vulnerable than assemblies
under the control of just one or a few large parties to pressures from incumbent presidents or
popular presidential candidates to increase their legislative powers. We can expect some
parties, particularly those that oppose the incumbent president and/or have no expectation of
ever winning the presidency, to reject these powers. In a fragmented assembly, however,
collective action is more difficult, and these parties are likely to face severe barriers to forming
a stable coalition against pro-presidential parties. The disadvantage of opposition parties is
even more pronounced if they are also internally factionalized.

Finally, even if the party that controls or expects to control the presidency forms a
coalition with parties that do not expect to win the presidency, the latter may be willing to
accept a president with stronger legislative powers if in exchange they obtain concessions
in other areas. Opposition parties may obtain, for instance, new offices to compete, limits
to some of the government powers of the executive, or electoral reforms that improve
their future electoral prospects. If these concessions improve their condition compared to
the status quo, opposition parties will accept a compromise.

25 Shugart, however, argues that rank-and-file party members in a constituent assembly prefer to
delegate legislative power to either the president or national party leaders, depending on whether they
cultivate personal reputations or a collective party reputation to win elections. His argument does not
consider whether delegates belong to the party of the president or to opposition parties. See Shugart, ‘The
Inverse Relationship Between Party Strength and Executive Strength’, p. 8.

26 See Shugart, “The Inverse Relationship Between Party Strength and Executive Strength’.
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Taking these considerations into account, it seems reasonable to expect that, under
conditions of party fragmentation and party factionalization, constitution makers who
belong to parties that control or expect to control the presidency will propose an increase
in the legislative powers of presidents and their proposals will pass. This leads to the
following hypothesis:

HYPOTHESIS 2 If the number of parties necessary to pass constitutional changes increases
and parties are decentralized, constitution makers are likely to strengthen
the legislative powers of the president.

The idea of a compromise between contradictory demands suggests a possible connection
between the choice of electoral rules and the choice of presidential powers. In an
institutional setting where party systems are fragmented and parties are factionalized, the
representatives of electorally weak parties are likely to favour inclusive electoral rules. In
the same context, members of parties which control or expect to control the presidency
are likely to favour presidents with strong powers to produce legislative change. Since no
party has the power to impose its preferences unilaterally, both demands may become
part of a bargaining package that satisfies the interests of all the actors whose agreement
is necessary to pass constitutional changes.

THE DETERMINANTS OF CONSTITUTIONAL CHOICE IN LATIN AMERICA

In order to test the hypotheses outlined above I created a database of the most important
instances of democratic constitutional revision that occurred in eighteen Latin American
countries between 1900 and 2001. The sample includes forty-six observations: Argentina
1949, 1994; Bolivia 1961, 1995; Brazil 1946, 1988, 1994, 2001; Chile 1997; Colombia 1910,
1936, 1945, 1968, 1991; Costa Rica 1926, 1936, 1949; Dominican Republic 1963, 1966, 1994,
Ecuador 1946, 1983, 1998; El Salvador 1983; Guatemala 1945, 1965, 1985; Honduras 1957,
1965, 1982; Mexico 1917; Nicaragua 1987, 1995, 2000; Panama 1946; Paraguay 1992; Peru
1979, 1993; Uruguay 1917, 1942, 1952, 1967, 1997; and Venezuela 1947, 1961 and 1999.%7

The database includes only constitutions and amendments approved by popularly elected
political parties and in force between 1900 and 2001, in years where the executive and the
legislature were elected and more than one party competed in elections. The observations that
meet these criteria include all instances of democratic constitutional replacement and
a selection of important amendments in which institutional designers considered revising
central aspects of the electoral system, the distribution of powers between presidents and
assemblies, or both.?® These changes cover revisions made by both ordinary congresses and
constituent assemblies operating under different decision rules.”

Measuring Dependent Variables

Constitutional choice is analysed in this article in two different outcomes, the electoral
formulas for electing presidents and the legislative powers of presidents. In one case we
want to measure the degrees of restriction that electoral rules impose on the number of

27 See Appendix B for data sources.

2 Of course, the number of amendments unrelated to the revision of any of these dimensions of design
is much larger than those considered here.

2 Decision rules range from simple to qualified majority, sometimes including additional instances of
approval, such as referendums.
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candidates competing in presidential elections; in the other, the degree of influence over
policy making that constitutional provisions grant to the president.

As noted in the first section of this article, several empirical studies show that the
electoral formulas for electing presidents have an impact on the effective number of
presidential candidates (and, indirectly, on the effective number of electoral parties).
Given this information, it is straightforward to measure how restrictive the electoral
formulas for electing presidents are. We can use an ordinal scale ranging from 1 to 3,
where 1 indicates the highest, 3 the lowest, and 2 an intermediate level of restriction. On
this scale, plurality rule would receive a score of 1, and majority rule a score of 3.
Qualified plurality would have an intermediate score of 2.

Measuring the legislative power of presidents demands a more detailed analysis.
Shugart and Carey proposed an index of presidential power that is probably the best
to date.*® On an ordinal scale ranging from 0 to 4 (0 being the weakest and 4 the strongest
power in each dimension), these authors evaluated the relative power of presidents by
adding scores across the different categories of legislative and non-legislative powers.*!

This index has several limitations, however. The most important is the assumption that
each instrument included in the analysis contributes equally to the overall power of the
president.>? This means, for instance, that having a veto is equal to the power to propose
binding referendums, put forward urgent bills, or issue decrees with immediate force of
law. The method disregards how a specific configuration of instruments, rather than their
mere aggregation, contributes to the total power of the president. It also ignores the
relative importance of each category of power within a particular dataset.

One way to solve the weighting problem is to make a qualitative assessment of how
certain powers interact with each other so that their joint contribution to the overall
power of the president is more than the mere addition of their separate scores. Veto and
agenda powers are a case in point. In an additive index, a president with a score of 6 in
veto and 0 in agenda powers is considered to have the same total power as another with a
score of 3 in veto and 3 in agenda powers. Both spatial analyses and case studies, how-
ever, have shown that veto and agenda powers have interactive effects.>® Thus a president
with moderate powers in both veto and agenda should have more impact on policy
outcomes than another with strong powers in only one of these dimensions. In order to
capture this interactive effect, one can simply multiply the aggregate scores of veto and
agenda powers to obtain an index of the overall legislative power of presidents.

Another option is to use principal component analysis (PCA). The appeal of this
technique is that it allows the researcher to combine qualitative judgement in the coding

30 Shugart and Carey, President and Assemblies, chap. 8.

31 For a comparison between Shugart and Carey’s index and other measurements of presidential
power, see Lee K. Metcalf, ‘Measuring Presidential Power’, Comparative Political Studies, 33 (2000),
661-85.

32 Another limitation is that the scale used to measure and compare different powers is not always
consistent. Sometimes the scale does not exhaust all possible combinations. Decree power, for instance, is
measured according to whether this instrument is subject to restrictions. Decrees, however, can be
restricted in several, not mutually exclusive dimensions. There are also problems with the quantification of
the scale. Sometimes the addition of a variable increases the scale by one unit (0—1-2-3-4), sometimes by
two units (0—2—4). This complicates the comparison of scores across powers.

3 John Carey and Mathew Shugart, eds, Executive Decree Authority (New York: Cambridge
University Press, 1998); Gabriel Negretto, ‘Government Capacities and Policy-Making by Decree in Latin
America: The Cases of Brazil and Argentina’, Comparative Political Studies, 37 (2004), 531-62.



128 NEGRETTO

of each variable with a weighting method that reflects the relative importance of each
variable in explaining variation within a particular dataset. PCA describes the variation of
a set of multivariate data in terms of a set of uncorrelated variables or components, each
of which is a particular linear combination of the original variables.** The first principal
component accounts for as much as possible of the variation in the original data, while
the second component accounts for the remaining variation in the original data subject to
being uncorrelated with the first component, and so on.

The first step in constructing an index of the legislative power of presidents using PCA
is to enter into the analysis the different instruments that have been identified in the
literature as relevant determinants of this power. Qualitative judgement is required to
code each category of power. Each instrument is coded as a dummy or ordinal categorical
variable, depending on the number of features that according to theory define the strength
of that particular instrument in a single dimension. When more than one dimension is
relevant, different scales should be used.

PCA transforms dummy and ordinal variables into continuous ones according to the
loadings assigned in each component.®> The first component is then used to derive an
index that provides maximum discrimination between the legislative powers of presidents
in each constitution, with those instruments that vary most within the sample being given
the highest weight.>® This process ensures that measurement of the legislative power of
presidents is based not only on the researcher’s evaluation but also on the objective
variation of presidential powers in a particular sample.

I have listed in the Appendix the variables included in the analysis, the coding of each
variable, the scores derived from the first component, and the actual scores for fifty-three
constitutions. To facilitate the analysis and use of the index, the original scores of PCA
for each variable were transformed to a scale from 1 to 100.%’

To verify whether the index based on PCA deviates from a purely qualitative one,
I compared it with one based on the interaction between the aggregate scores of veto and
agenda powers. They show a correlation coefficient of 0.88. This provides reassuring
evidence that the scale constructed by a quantitative method does not diverge sub-
stantially from an index based on qualitative judgement. Using the same database,
however, the correlation between either of these indexes and Shugart and Carey’s index is
relatively low.*®

Measuring Explanatory Variables

The first variable we use to explain constitutional choice is the number of parties with
influence over the final selection of institutions. This variable reflects the electoral support

3 On principal component analysis, see Brian Everitt and Graham Dunn, Applied Multivariate Data
Analysis (London: Edward Arnold, 2001).

35 Since the coding consists of only dummy and ordinal variables, I have used a variant of PCA
explicitly designed for categorical variables. The main difference between PCA and this variant, called
categorical principal component analysis (CATPCA), is that the latter does not assume a linear relation-
ship between each unit of the scale used to measure each power. See J. J. Meulman, A. J. Van der Kooij
and W. J. Heiser, ‘Principal Components Analysis with Nonlinear Optimal Scaling Transformations for
Ordinal and Nominal Data’, in D. Kaplan, ed., Handbook of Quantitative Methodology for the Social
Sciences (Thousand Oaks, Calif.: Sage Publications, 2004), pp. 49-72.

36 See Everitt and Dunn, Applied Multivariate Data Analysis, p. 48.

37 The original scale has both negative and positive scores, with a mean of 0 and a standard deviation of 1.

3 The correlation is just 0.42 with PCA and 0.46 with the interactive index.
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and the relative size of parties at the time of choice, thus indicating the institutions that
are likely to be proposed and accepted in a constitution-making process.

One possible measure of the number of parties with influence over the final selection of
institutions is the effective number of parties (ENP) in the constituent body.* This
measure, however, may be inaccurate as an indicator of the actual distribution of forces
within the constituent body. An ENP of 1.92, for instance, is supposed to reflect the
existence of two major parties.*’ But the same value may veil a distribution in which one
party controls 70 per cent of the seats and three small parties 10 per cent each. An ENP of
2.93, while indicating almost three parties, may in fact correspond to a situation in which
two large parties share 41 and 39 per cent of the seats each, followed by two small parties
with 10 per cent each.

An alternative that may correct this problem is a qualitative counting rule that takes
into account the actual share of seats of the main parties. This counting rule, however,
may still be insufficient to capture the exact number of parties with influence on
constitutional change. Since constitutional changes take place under different decision
rules, such as simple or qualified majority, the number of parties that are necessary to
pass constitutional changes may vary depending on these rules.

For this reason, I provide an alternative indicator. This is MNP, a discrete
numerical variable indicating the minimum number of parties necessary to form a
coalition able to pass constitutional changes according to the decision rule.*' If one
party controls 75 per cent of the seats, the minimum number of parties to pass
constitutional changes will be one, whether under absolute or qualified majority. If,
however, the constituent assembly is composed of five parties sharing, say, 49, 16, 13, 12
and 10 per cent of the seats, the minimum number of parties to pass constitutional
changes is either two or three depending on whether the decision rule is absolute majority
or two-thirds.

In the case of the legislative powers of presidents, the second relevant independent
variable is party centralization. As a proxy, I used the ballot structure in force at the time
of electing delegates to the constituent body. The ballot structure determines the degree of
control exercised by party leaders over access to their party’s label and over ballot rank in
electoral list systems. The party label matters most and parties tend to act as unitary
actors when legislators are elected in single closed lists.** Following this logic, I have
measured party centralization using PARTYCENTR, a dummy variable that distinguishes
whether members of the constituent body were elected in single closed lists. While there is
a wide range of rules that determine the degree of centralization of parties, this variable

3 The formula is calculated here as 1 divided by the sum of the squares of the fractions representing
the respective shares of the seats won by each party in the constituent assembly or in the lower or
single chamber of a constituent congress. See Markku Laakso and Rein Taagepera, ‘Effective Number
of Parties: A Measure with Application of Western Europe’, Comparative Political Studies, 12 (1979),
3-27.

40 See Scott Mainwaring and Timothy Scully, eds, Building Democratic Institutions: Party Systems in
Latin America (Stanford: Stanford University Press, 1995), pp. 31-2.

4l Observed values of this variable in the dataset range from 1 to 5.

42 John Carey and Mathew Shugart, ‘Incentives to Cultivate a Personal Vote: A Rank Ordering of
Electoral Formulas’, Electoral Studies, 14 (1995), 417-39; Gary W. Cox and Matthew D. McCubbins,
‘The Institutional Determinants of Economic Policy Outcomes’, in Stephan Haggard and Matthew D.
McCubbins, Presidents, Parliaments and Policy (Cambridge: Cambridge University Press, 2001),
pp. 21-63.
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traces the basic difference between single closed lists and other alternatives, such as
flexible lists, open lists or multiple lists.*’

Regression Analysis

To test the determinants of electoral choice I used an ordered probit regression, with robust
standard errors clustered by country to control for correlation among observations within
each country. I designed two models for this test. Model 1 uses mnp to measure the impact
of the number of parties with influence over constitutional choice on the selection of the
electoral formulas for electing presidents.** Model 2 disaggregates mnp into TwoprArTY and
MULTIPARTY to capture the effect produced by increasing the size of the coalition that is
necessary to pass constitutional changes.*> Each is coded as a dummy variable which equals 1
when the number of parties integrating the coalition is two and more than two, respectively.
Constituent bodies dominated by one party are used as the implicit comparison group.

Two additional independent variables control for alternative explanations of electoral
choice. LEG4cy traces the effect of the existing electoral rules on electoral choice. It reflects
the lagged score of the dependent variable at the time of choice and attempts to determine
whether the costs of institutional change constrain constitution makers to maintain or
make only incremental changes in the existing electoral formula for electing president.
pIFrUsIoN traces the effect of the number of countries adopting an electoral rule on
the probability that another country will adopt the same rule. The numerical value of
pIFFUSION 1s the percentage of countries in Latin America that had majority rule for
presidential elections the year before a constitution is replaced or amended.*®

Table 1 shows the regression results. In Model 1 mnp is statistically significant at
p<0.01, indicating that as the number of parties necessary to change or amend the
constitution increases, constitution makers opt for less restrictive rules of presidential
election. prrrusion has the expected positive sign but it is not statistically different from
zero. LEGACY is significant and positive, suggesting that constitution makers either
maintained existing electoral rules or moved gradually toward less restrictive ones.

Model 2 explains, as McKelvey and Zavoina’s R suggests, up to 54 per cent of the
variation in the adoption of electoral formulas for president.*’” rworarry and muLTIPARTY
are statistically significant at the 0.05 and 0.01 level, respectively. There is no change in the
effect of control variables. Compared to constituent assemblies dominated by a single
party, constitution makers are likely to opt for less restrictive electoral formulas for

43 Since local level politicians can control party lists, as is the case in Argentina and Mexico, closed lists
can coexist with decentralized parties. To consider the impact of these variables, I tested two different
specifications of P4RTYCENTR, one maintaining the variable as dichotomous but coding closed lists con-
trolled by local actors as 0, and another coding them, along with multiple closed lists, as an intermediate
case (2) between open lists (1) and single closed lists under the control of national party leaders (3). The
results were essentially the same as those reported in the paper. I thank an anonymous reviewer for
pointing this out.

44 Using £np in the constituent body shows results similar to those reported in the text.

45 1 could not disaggregate mnp further since all the cases with more than three parties were associated
with majority rule (perfect prediction).

46 1 also measured this variable as the percentage of countries per sub-region (Southern, Andean,
Central and North) that had majority rule for presidential elections the year before a constitution in
another country in the same geographical area was amended or replaced. Results did not differ from those
reported here.

47 Calculated using the Spost program. See Scott J. Long and Jeremy Freese, Regression Models for
Categorical Dependent Variables Using Stata (College Station, Tex.: Stata Press, 2001).
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TABLE 1 Ordered Probit Estimates of the Determinants of Electoral Choice
Independent variables Model 1 Model 2
MNP 0.711%%* -
(0.200)
TWOPARTY - 1.037%*
(0.401)
MULTIPARTY - 1.448%**
(0.420)
LEGACY 0.695%** 0.745%**
(0.264) (0.259)
DIFFUSION 2.172 1.970
(1.614) (1.622)
Cutl 3.415 2.834
(0.990) (0.933)
Cut2 3.952 3.377
(1.018) (0.936)
Wald »° 17.56 29.05
Pseudo R 0.2881 0.2899
McKelvey and Zavoina’s R> 0.58 0.54
N 46 46

Notes: The dependent variable is the electoral formula for president. Numbers in parentheses
are robust standard errors clustered by country.
**kp <0.01; **p<0.05; * p<0.1

presidents when at least two parties are required for approval of constitutional changes.
This result probably indicates that when two parties have influence over constitutional
changes, the party that is electorally weaker has enough bargaining power to demand
inclusive electoral rules as part of the negotiation package.

As predicted, the probability of adopting more-than-plurality formulas of presidential
election increases as the minimum coalition necessary to pass constitutional changes
grows in size. This effect is seen best in the extreme cases.*® All other things being equal,
there is a 75 per cent probability that a dominant party would choose a plurality formula
for presidential elections, but only a 25 per cent probability that it would choose more-
than-plurality formulas. In contrast, multi-party assemblies would choose plurality with
26 per cent probability and more-than-plurality formulas with 74 per cent probability.

Following Duverger, most students of presidential regimes propose that like PR in
congressional elections, majority run-off in presidential elections leads to multi-partism.*’ The
analysis presented in this article does not contradict this hypothesis. But it shows that the
causal relation between electoral systems and party systems is not unidirectional. Just as

48 Estimated probabilities are based on Michael Tomz, Jason Wittenberg and Gary King, CLARIFY:
Software for interpreting and presenting statistical results, Version 2.1, 1/5/2003. Available at http://
gking.harvard.edu/.

49 Shugart and Carey, President and Assemblies; Jones, Electoral Laws and the Survival of Presidential
Democracies.
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electoral rules may affect the number of viable parties or candidates competing in elections,
the number of parties with control over constitutional design is a crucial factor for predicting
in what direction electoral changes would occur once political actors decide to revise the
existing institutions.

I used an ordinary least squares (OLS) regression with robust standard errors clustered
by country to estimate the determinants of the legislative powers of presidents, coded as a
continuous variable derived from principal component analysis.”® The main independent
variables are the number of parties with influence over constitutional change and party
centralization.

I designed four models for this test. Model 1 estimates the comparative effect of mvp and
PARTYCENTR.' LEGACY and pirrusion are control variables. Lecacy is the lagged value of the
dependent variable. prrrusion is the percentage of countries with presidents whose legislative
powers were above the mean of the whole region the year before a constitution is being
replaced or amended. Model 2 adds LENGTH, a control variable which measures how detailed
constitutions are by their total number of words. Since constitutions are increasingly prolific
and detailed over time, it is possible that ‘constitutional expansionism’ also accounts for the
variation in presidential powers.”> Model 3 disaggregates mnp into the dummy variables
TWOPARTY and MULTIPARTY, to capture the effect produced by increasing the size of the coali-
tion required to pass constitutional changes. Model 4 determines the effect of the interaction
between the number of parties and party decentralization on the choice of legislative powers.

Table 2 shows the regression results. In model 1 mnp is statistically significant at the
0.01 level and positive, while P4RTYCENTR is significant at the 0.05 level and negative. It
shows that when the number of parties with influence over constitutional change grows
and when parties are decentralized, constitution makers tend to strengthen the legislative
powers of the president. Among the control variables, prrrusion has the expected positive
sign but it is not statistically different from zero. LEGacy is significant and positive,
meaning that constitution makers either maintained previous scores on presidential
legislative powers or moved gradually towards higher scores. Model 2 shows essentially
the same results after adding LenvGTH, indicating that presidential powers are not explained
by the expansion of constitutions over time.>

Model 3 explains 50 per cent of the variation in the legislative powers of presidents. It
shows that compared to constituent assemblies controlled by dominant parties, there is an
increase in the legislative powers of the president as the number of parties with influence over
constitutional change also increases.”* The effect, however, is only statistically significant
when the number of parties is greater than two. This suggests that in the case of legislative
powers, the influence of second parties is not systematic. Constitution makers seem to have
stronger incentives to strengthen the legislative powers of the president at higher levels of
party fragmentation. The effect of party centralization is the same as in the previous models.

59 Results similar to those reported in the text are obtained when using the interactive qualitative index
of legislative powers. With the Shugart and Carey’s index, however, the effect of p4rTYCENTR is only
marginally significant.

! Using enve in the constituent body shows results similar to those reported in the text.

52 T thank one of the anonymous reviewers for pointing this out.

33 If in addition to length we add a time variable, the effect of anp slightly decreases while the impact of
time becomes significant only for the decades after 1960. This shows that while the legislative powers
of presidents have tended to increase in the last decades, the effect is not due to the expansion of
constitutions over time.

4 This effect is more perceptible if we disaggregate mnp into two, three and more than three parties.
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TABLE 2 OLS Estimates of the Determinants of Presidential Legislative Powers
Independent variables Model 1 Model 2 Model 3 Model 4
MNP 4.438% %% 3,982 % - 8.00 ] ***
(1.159) (1.149) (1.826)
PARTYCENTR —14.286%* —12.758** —13.906** —1.817
(5.049) (5.966) (5.167) (7.466)
MNP X PARTYCENTR - - - —7.180%*
(2.478)
TWO PARTY - - 8.592 -
(5.500)
MULTIPARTY - - 11.245%* -
(4.396)
LEGACY A8 H** 0.439%*** 0.512%** 0.433%**
(.118) (0.152) (0.116) (0.109)
DIFFUSION 2.773 —0.486 4.052 6.133
(42.304) (43.097) (43.527) (44.433)
LENGTH - 0.000 - -
(0.000)
Constant 24.209 22.292 25.101 18.417
(17.855) (17.183) (17.525) (18.353)
Adjusted R 0.50 0.49 0.50 0.51
N 46 46 46 46

Notes: The dependent variable is the legislative power of presidents. Numbers in parentheses
are standard errors clustered by country.
***p <0.01; **p <0.05; *p<0.1.

Hypothesis 2 suggests that party fragmentation and party decentralization may have
interactive effects. Model 4 seeks to determine whether the impact of mnp changes by party
centralization. The coefficient of mnp indicates that an increase in the number of parties with
control over constitutional change leads constitution makers to strengthen the legislative
powers of the president when parties are decentralized (p4rTYCENTR = 0). However, we cannot
directly interpret how the impact of every increase in the number of parties changes when
parties are centralized (p4rTYCENTR = 1). Figure 1 illustrates how the effect of mnp on the
legislative power of presidents changes depending on whether parties are centralized.

The lines represent the upper and lower bounds of 95 per cent confidence intervals.
They determine the conditions under which the number of parties with control over
constitutional change has a statistically significant effect on the legislative powers
of presidents. The effect is statistically significant whenever the confidence intervals
are both above (or below) the zero line.”” Figure 1 shows that while there is an increase in

35 See Thomas Brambor, William Roberts Clark and Matt Golder, ‘Understanding Interaction
Models: Improving Empirical Analyses’, Political Analysis, 14 (2006), 63-82.
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Fig. 1. Effect of MNP on legislative powers by party centralization

the legislative powers of presidents at every increase in Mnp, the impact is only statistically
significant when parties are decentralized. Thus the impact of the number of parties with
control over constitutional change is conditional on parties being decentralized.

It should be noted, however, that when parties are decentralized, the effect of de-
centralization is not completely independent of the number of parties with control over
constitutional change. Figure 2 illustrates the effect of party decentralization on the
legislative powers of presidents as mMnp increases.
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Fig. 2. Effect of party decentralization on legislative powers by MNP

This figure shows two things; first, that the impact of decentralization is only statistically
significant when more than one party controls constitutional change; and secondly, that the
impact increases as the number of parties with control over constitutional change also
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increases. This means that while the effect of mnp on the legislative powers of presidents is
conditional on parties being decentralized, the impact of party decentralization tends to be
reinforced with an increase in mMnP.

DISCUSSION

The results of the empirical analysis support the hypothesis that as the distribution of
partisan power in the constituent body becomes less concentrated, constitution makers
tend to opt for more inclusive electoral rules. It also supports the hypothesis that under
conditions of party system fragmentation and party decentralization, constitution makers
tend to strengthen the legislative powers of the president. The interaction between these
two variables indicates that fragmented constituent assemblies increase the legislative
powers of presidents in a systematic way only when parties are also decentralized. The
effect of party decentralization, in turn, increases in magnitude as the number of parties
with influence on constitutional change also increases.

The significant effects of existing electoral rules and presidential legislative power
on subsequent choices also indicate that constitution makers are indeed influenced
by previous choices. Path dependence, however, still requires an explanation of why
constitutional changes take a particular direction. The findings of this article indicate that
the most important variable in this explanation is the number and type of parties
represented in the constituent body.

As argued above, the selection of electoral rules and policy-making powers may be part
of the some process of choice. Given a multi-party constituent assembly, for instance,
in 66 per cent of the cases delegates maintained an inclusive electoral system or made it
more inclusive and maintained a strong president, or made him stronger.’® In these cases,
electoral rules and legislative powers are usually part of a bargaining package in which
parties accept a relatively strong president in exchange for electoral rules that ensure
inclusiveness. In other cases, however, either electoral change preceded a change in
presidential powers or decisions occurred in the predicted direction but only in one of the
two dimensions.

These results suggest an explanation of the recent shift in Latin America from more to
less restrictive rules of election and from weaker to stronger presidents in policy making.
Important aspects of this choice are related to the growing fragmentation of the party
system. This is clearly the case in the selection of electoral rules. But it also applies to the
allocation of legislative powers between presidents and assemblies. While about half of
constituent assemblies have been under the control of decentralized parties both before
and after 1978, the periods differ sharply in terms of the number of parties necessary to
pass constitutional changes. Before 1978, the modal constituent body was one under the
control of one party. After 1978, the modal constituent body was one in which no single
party had control over constitutional change.’’

Three arguments can be offered to explain this phenomenon. The first is that several
constitutions were created at the beginning of the transition to democracy, a time where
the number of parties competing in elections tends to be high since both traditional

56 A president was considered to be strong when the score of legislative powers was above the mean of
the database.

57 Among the cases of constitutional change included in the database, the ENP was 2.1 (std. dev., 0.81)
before 1978 and 3.5 (std. dev., 1.56) after that date.
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and new parties attempt to test their support under the new political conditions. The
second is that since 1978 most constituent bodies have been elected by PR rules of
election, which tend to increase party fragmentation. Finally, as elections become more
competitive and societies more pluralistic, dominant and even two-party systems tend
to decline.

Where no single party has unilateral control over constitutional change, members of
electorally weak parties are likely to propose and obtain an agreement in which electoral
rules become more inclusive. In this context, particularly if parties are also decentralized,
members of the party that controls or expects to control the executive are likely to
propose and obtain an agreement in which the legislative powers of the president are
increased.

CONCLUSIONS

Most constitutional changes in the last two decades in Latin America have involved a
shift from plurality rule for presidential elections to an alternative rule, generally majority
run-off, but also qualified plurality in some cases. This change has been coupled with the
restoration or adoption of proportional rules for congressional elections. At the same
time, constitutional changes since 1978 have reinforced the tendency to invest presidents
with strong legislative powers to influence policy making.

I have shown that party competition and party organization are crucial variables for
explaining the choice of electoral rules and the allocation of legislative power between
presidents and assemblies. This finding reverses the conventional assumption that
constitutions and their various designs are pre-existing structures that determine the
preferences of political actors. Instead, it indicates that some aspects of constitutional
choice are driven by the preferences of partisan actors.

This analysis suggests that the shift from more to less restrictive electoral rules
and from weaker to stronger presidents in the legislative arena can be expected to
persist as a frequent design among Latin American democracies. Given PR formulas
of congressional election, the massive adoption of more-than-plurality electoral
formulas to elect presidents since 1978 will maintain and reinforce the tendency
towards multi-partism. As a matter of political survival, multi-party systems would
typically block any attempt to restore restrictive electoral rules. At the same time, in a
social and economic environment where policy reform is constantly required, fragmented
and decentralized constituent assemblies would probably strengthen the legislative
powers of the president or maintain a presidency that is already strong in legislative
powers.

Most studies on political institutions use the electoral system and the distribution of
powers between presidents and assemblies as independent variables to explain a wide
range of relevant outcomes. This perspective is important but insufficient for a research
agenda on institutions in changing political environments. When institutions themselves
are in a flux, analysis of the underlying game that leads to institutional change provides
a better and deeper understanding of the institutional setting than simply taking rules as a
given from which outcomes are derived.
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APPENDIX A CATEGORICAL PRINCIPAL COMPONENTS ANALYSIS OF PRESIDENTIAL

POWERS
TABLE Al Defining Variables of Legislative Powers
Variable Type Description Coding
Veto override Ordinal  Veto override threshold No veto = 0; veto subject to simple
majority override = 1; veto subject to
qualified majority override = 2; no
override = 3
Veto chambers Ordinal  Number of chambers No veto = 0; Veto, one chamber = 1;
intervening in veto Veto, two chambers voting
override and voting together = 2; Veto, two chambers
procedure voting separately = 3
Partial Ordinal  Partial observations and  No partial observations = 0;
observations override threshold partial observations subject to
simple majority override = 1;
partial observations subject to
qualified majority override = 2;
no override = 3
Partial Dummy Whether the president 1 if partial promulgation; 0 otherwise
promulgation can promulgate the
non observed parts of
a bill
Budget veto Dummy Whether the president can 1 if budget veto; 0 otherwise
veto the budget bill
Sessions Dummy Whether the president 1 if power exists; 0 otherwise
can convene congress
for extraordinary
sessions
Reserved areas Dummy Whether president has 1 if power exists; 0 otherwise
exclusive initiative on
important financial or
economic legislation
Urgency bills Ordinal  Urgency bills and No urgency bills = 0; power

Residual decree  Dummy

reversionary outcome

Whether president has a
residual capacity to
issue decrees of
legislative content
in emergency
situations

to submit urgency bills but
proposal lapses in the absence of
congressional approval = 1; power
to submit urgency bills and
proposal becomes law if congress
does not approve in a
constitutionally defined

period =2

1 if power exists; 0 otherwise
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TABLE Al ( Continued)
Variable Type Description Coding
Decree content  Ordinal ~ Constitutional decree No explicit decree authority = 0;
authority and content decree authority subject to content
limitations limitations = 1; no content limits
on decree authority = 2
Decree outcome Ordinal  Constitutional decree No explicit decree authority = 0;
authority and decree lapses in the absence of
reversionary outcome congressional approval = 1;
decree stands in the absence of
congressional approval =2
Referendum Ordinal  Presidential authority to  No presidential authority to submit a
submit a bill to bill to referendum = 0; Presidential
referendum authority subject to congressional
authorization = 1; Unilateral authority
to call a referendum but outcome
non binding = 2; Unilateral authority
and outcome binding = 3
Budget Dummy Whether congress can 1 if congress cannot increase spending;
spending increase spending 0 otherwise
Budget outcome Dummy Whether the presidential 1 if decree stands; 0 otherwise
proposal is the
reversionary outcome in
the absence of approval
TABLE A2 Component Loadings of Legislative Powers
Variable Loading
Veto override 0.506
Veto chambers 0.542
Partial observations 0.537
Partial promulgation 0.344
Budget veto 0.333
Sessions 0.046
Reserved areas 0.743
Urgency bills 0.770
Residual decree 0.115
Decree content 0.716
Decree outcome 0.719
Referendum 0.207
Budget spending 0.684
Budget outcome 0.653
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TABLE A3 Comparative Index of Legislative Powers (ILP)
Constitution ILP Constitution ILP
Argentina 1853 31.74 El Salvador 1962 33.13
Argentina 1949 39.58 El Salvador 1983 39.25
Argentina 1853 (ref. 1972) 31.74 Guatemala 1945 24.45
Argentina 1994 67.18 Guatemala 1956 26.29
Bolivia 1961 52.57 Guatemala 1965 26.29
Bolivia 1967 43.89 Guatemala 1985 26.29
Bolivia 1967 (ref. 1995) 43.89 Honduras 1957 20.22
Brazil 1946 29.27 Honduras 1965 20.22
Brazil 1988 85.69 Honduras 1982 22.06
Brazil 1988 (ref. 1994) 85.69 Mexico 1917 21.4
Brazil 1988 (ref. 2001) 83.11 Nicaragua 1987 51.61
Colombia 1886 (ref. 1910) 33.58 Nicaragua 1987 (ref. 1995) 30.57
Colombia 1886 (ref. 1936) 33.58 Nicaragua 1987 (ref. 2000) 30.57
Colombia 1886 (ref. 1945) 44.47 Panama 1946 30.57
Colombia 1886 (ref. 1968) 94.93 Panama 1972 (ref. 1994) 48.31
Colombia 1991 99.94 Paraguay 1992 38.41
Costa Rica 1871 (ref. 1926) 30.57 Peru 1933 1
Costa Rica 1871 (ref. 1936) 30.57 Peru 1979 62.21
Costa Rica 1949 26.34 Peru 1993 81.79
Chile 1925 61.82 Uruguay 1917 34.83
Chile 1980 (ref. 1989) 70.5 Uruguay 1942 49.63
Chile 1980 (ref. 1997) 70.5 Uruguay 1952 49.63
Dom. Rep. 1963 25.63 Uruguay 1967 68.35
Dom. Rep. 1966 25.63 Uruguay 1997 69.27
Dom. Rep. 1966 (ref. 1994) 25.63 Venezuela 1947 32.66
Ecuador 1946 62.47 Venezuela 1961 41.34
Ecuador 1979 31.35 Venezuela 1999 46.1
Ecuador 1979 (ref. 1983) 42.24

i Mean 44.36
Ecuador 1998 82.17 St. dev. 2172
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